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ALL APPEARANCES WILL BE BY ZOOM 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09 

 

    

1. 9:00 AM CASE NUMBER:  C22-01698 
CASE NAME:  ENVIRONMENTAL HEALTH ADVOCATES  VS.  MELT COSMETICS 
HEARING ON DEMURRER TO THE ANSWER OF MELT COSMETICS AND SEPHORA USA, INC.  
FILED BY:  ENVIRONMENTAL HEALTH ADVOCATES, INC. 
*TENTATIVE RULING:* 
 
Continued to 8/7/23 at 9:00 a.m. in Dept. 9 per stipulation of the parties. 
 

 

 
  

    

2. 9:00 AM CASE NUMBER:  L21-05229 
CASE NAME:  JPMORGAN CHASE BANK  VS.  RODRIGO AREVALO FLORES 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
FILED BY:  JPMORGAN CHASE BANK, N.A. 
*TENTATIVE RULING:* 
 
Plaintiff filed a motion to enter judgment, seeking to enforce a stipulated settlement.  The parties 
previously stipulated to a settlement of this case for the total amount of $15,768.11, but provided 
that in the event of a default in payments the amount in the stipulation would become due. (Balzer 
Carr Decl., Exh. A, passim).  
 
While defendant eventually made payment in the amount of $6,000 no further payments were made 
as required by the terms of the settlement agreement. (Balzer Carr Decl. p. 4, lines 4-5). According to 
its terms, upon default the defendant would be responsible for the entire balance owed, less any 
payments made to date, along with additional costs. (Balzer Carr Decl., Exh. A).  
 
The balance now due is the total sum of $9,768.11 (i.e., principal minus the prior payment).   
  

mailto:Dept9@contracosta.courts.ca.gov
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
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All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Consequently, the court will execute and enter judgment for $9,768.11 for plaintiff. 

 
 

 
  

    

3. 9:00 AM CASE NUMBER:  L21-05989 
CASE NAME:  CAPITAL ONE BANK  VS.  GOZAL SOLEYMAN 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY:  CAPITAL ONE BANK (USA), N.A. 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true. Plaintiff served Set One 
of Request for Admissions on defendant by mail on September 8, 2022. (D’anna Decl. p. 2, lines 1-3, 
Exhibit 1).  Defendant failed to serve any responses. (Id., at lines 7-9).  A letter from plaintiff 
requesting a response to the requests similarly went unanswered. (D’anna Decl., Exhibit 2). As a 
result, the motion is granted. 
 
All admissions requested in Set One (i.e., requests for admissions 1-13) are deemed to be true. (Code 
Civ. Proc. § 2033.280(b)). 

 
 

 
 

    

4. 9:00 AM CASE NUMBER:  L21-05989 
CASE NAME:  CAPITAL ONE BANK  VS.  GOZAL SOLEYMAN 
FURTHER CASE MANAGMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

   

    

5. 9:00 AM CASE NUMBER:  MSC19-01012 
CASE NAME:  KAPPEL  VS.  CENTRAL COCO SANITARY DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  CENTRAL COSTRA COSTA SANITARY DISTRICT 
*TENTATIVE RULING:* 
 
Due to its length, the tentative ruling for Line 5 is set forth at the end of this document below. 

 
 

 

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
JUDICIAL OFFICER: JOHN P DEVINE 

HEARING DATE:  03/20/2023 

3 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-00056 
CASE NAME:  GULINGAN  VS.  SU 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY:  SALVACION GULINGAN  
*TENTATIVE RULING:* 
 
 Plaintiffs Salvacion Gulingan and Virgilio Gulingan’s Motion for Summary Adjudication of the 
First Cause of Action for Negligence, Second Cause of Action for Violation of Civil Code § 832, and 
Fourth Cause of Action for Trespass is denied in its entirety. Plaintiffs have not established they are 
entitled to judgment on each of these causes of action as a matter of law.   
 
Background 
 Plaintiffs Salvacion Gulingan and Virgilio Gulingan own and reside at the property located at 
180 Riverside Drive in Bay Point.  Defendants Ying Zhong Su and Zi Wen Yao are the trustees of the 
Revocable Trust that owns the adjacent property located at 176 Riverside Drive in Bay Point.   
 
 Both properties had a downward slope in the backyard. Defendants’ predecessor  filled the 
slope and added a patio.  To support the fill, Defendants’ predecessor added a retaining wall made of 
rip rap, which Plaintiff alleges is failing and encroaching on their property. 
        
Motion 
 Pursuant to Code of Civil Procedure § 473c(p), Plaintiffs Salvacion Gulingan and Virgilio 
Gulingan move for summary adjudication of the First Cause of Action for Negligence, the Second 
Cause of Action for Violation of California Civil Code section 832, and the Fourth Cause of Action for 
Trespass.  Plaintiffs move for summary adjudication on the ground they have submitted sufficient 
evidence to prove each element of these causes of action and are entitled to judgment as a matter of 
law on these causes of action. 
 
 Defendant opposes the motion, arguing that during this three years of litigation,  
the Gulingans have not and cannot produce any evidence for actual damages. Defendants maintain 
there are no damages to Plaintiffs’ property, either physically or geographically.  Thus, they have not 
met their burden of proof, establishing they are entitled to judgment as a matter of law on these 
causes of action. 
 
 Additionally, Defendants argue the Plaintiffs ‘causes of action are time barred.  Here, the 
foundation slope was completed in 2006.  Plaintiffs filed this action 2020, which is beyond the 10-year 
statute of limitations for latent defects.  (Code of Civil Procedure § 337.15.)  Plaintiff argues the Sus’ 
argument fails because this statute applies to developers, contractors, architects, et cetera of real 
property, not homeowners like the Sus.  The Court agrees with Plaintiffs, the section is inapplicable, 
and the cause of action is not time barred under this code section. 
 
Summary Adjudication Standard 
 “A party may move for summary adjudication as to any cause of action, affirmative defense, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
JUDICIAL OFFICER: JOHN P DEVINE 

HEARING DATE:  03/20/2023 

4 

 

or claim for damages. (Code Civ. Proc., § 437c, subd. (f)(1).) A motion for summary adjudication “shall 
proceed in all procedural respects as a motion for summary judgment.” (§ 437c, subd. (f)(2).”(Davis v. 
Kiewit Pacific Co. (2013) 220 Cal.App.4th 358, 363.)  
 
 “[F[rom commencement to conclusion, the party moving for summary judgment bears the 
burden of persuasion that there is no triable issue of material fact and that he is entitled to judgment 
as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) “A plaintiff moving 
for summary adjudication meets its burden if it proves each element of the cause of action.” (Quidel 
Corp. v. Superior Court (2020) 57 Cal.App.5th 155, 163.)    
 
 "Once the [movant] has met that burden, the burden shifts to the [other party] to show that a 
triable issue of one or more material facts exists as to that cause of action." (Code Civ. Proc., § 437c, 
subd. (p)(2); Aguilar, at p. 850.) The party opposing summary judgment "may not rely upon the mere 
allegations or denials of its pleadings," but rather "shall set forth the specific facts showing that a 
triable issue of material fact exists." (Code Civ. Proc., § 437c, subd. (p)(2).) 
 
Plaintiff’s Initial Burden of Production 
 “[I]f a plaintiff who would bear the burden of proof by a preponderance of evidence at trial 
moves for summary judgment, he must present evidence that would require a reasonable trier of fact 
to find any underlying material fact more likely than not--otherwise, he would not be entitled to 
judgment as a matter of law, but would have to present his evidence to a trier of fact.” (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 851.) “In moving for summary judgment, a ‘plaintiff … has 
met’ his ‘burden of showing that there is no defense to a cause of action if’ he ‘has proved each 
element of the cause of action entitling’ him ‘to judgment on that cause of action. 
(Chen v. Kraft (2016) 243 Cal.App.4th Supp. 13, 20.)  
 In support of the motion Plaintiffs submit the declaration of their counsel, J. Garret Deal.  
Deal attaches Exhibit A: July 26, 2022 Geotechnical Engineering Assessment by Stevens Ferrone & 
Bailey Engineering Company, Inc.; Exhibit B: October 18, 2019 Geotechnical Observations by 
GeoForensics Inc.; Exhibit E: October 28, 2020 Accurate Land Solutions Survey Drawing; and Exhibit F: 
September 24, 2020 Backyard Improvements Proposal by Engineered Soil Repairs, Inc.  Plaintiffs do 
not provide declarations from the engineers and/or surveyors preparing the reports.  Instead, 
Counsel’s states the finding of these reports in his declaration and cites to the various sections of the 
exhibits.  Defendants have objected to numerous assertions in the declaration.  The Court has 
sustained the declarations on the ground the assertions made by Counsel are not based on personal 
knowledge.  The assertions may also have hearsay issues. 
 
 Plaintiffs also submit the declaration of Salvacion Gulingan.  Attached to her declaration are 
Exhibit A: September 2020 Proposal for Land Surveying Services by Accurate Land Solutions; and 
Exhibit B: October 28, 2020 Accurate Land Solutions Survey Drawing.  Plaintiffs also include excerpts 
from deposition testimony of Humberto Gutierrez and Ying Zhong Su. 
 
 “A motion for summary adjudication is directed to the issues framed by the pleadings.”  
(Goehring v. Chapman University (2004) 121 Cal.App.4th 353, 364.)  “Initially, the moving party bears 
a burden of production to make a prima facie showing of the nonexistence of any genuine issue of 
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material fact.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.)  Here, even if the Court 
finds that all of Plaintiffs’ evidence is admissible, Plaintiffs have not met their initial burden of 
production on each of the causes of action as discussed below.   
  
First Cause of Action (Negligence) 
 Plaintiff alleges that Defendants carelessly and negligently failed to maintain the retaining 
wall on their property, which created a foreseeable risk of harm to Plaintiffs’ property that could have 
been avoided by the exercise of reasonable care by Defendants. 
 
 “[N]o man may use his own property so negligently as to cause damage to or destruction of 
his neighbor's property.” (Sager v. O'Connell (1944) 67 Cal.App.2d 27, 32.) The elements of 
a negligence cause of action are: (1) a legal duty to use due care; (2) a breach of that duty; (3) the 
breach was the proximate or legal cause of the resulting injury; and (4) actual loss or damage 
resulting from the breach of the duty of care. (Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 534.)   
Plaintiffs argue that in order to prevail on their negligence cause of action they must prove: (1) the 
Defendants (or their predecessor owner) were negligent (2) the Plaintiffs were harmed and (3) the 
Defendants' negligence was a substantial factor in causing the Plaintiffs' harm. (CACI No. 400).   
 
 Here, the Gulingans argue they can recover damages for injuries to their property caused by 
Defendants’ makeshift retaining wall encroaching on their property.  Plaintiffs argue that all the 
experts examining the property concluded that Defendant’s wall is failing and causing rocks and 
debris to enter the Gulingans' property because it was negligently designed to support a negligently 
designed, un-permitted, unapproved, and inappropriate patio. (SSUMF Nos. 7-21.) Plaintiffs argue it is 
undisputed that the patio and retaining wall are causing the Gulingans’ harm. 
 
 In the Opposition, Defendants argue the Gulingans failed to produce any evidence that they 
had suffered from harm caused by Defendants and their predecessor’s construction.  Here, 
Defendants assert they did not construct any structure on their property near the area at issue.  
Defendants argue the joint survey, conducted in October 2020, established the entire patio structure, 
including the base and the protective rip rap lining is within their property.  Defendant maintains 
there are no rocks, no debris, or encroachment of any kind on Plaintiffs’ property.  (Su Decl., ¶ 25, 
Exhibit 19, and Kinnie Deposition, pp. 13; 15; 13; 26-28; 31-32; 35; 37; 39-40; 49; 51-52.) Thus, no 
harm was caused to Plaintiffs’ property. 
 
 Defendants also argue Plaintiffs cannot establish a breach of duty of care.  They argue the Sus 
owed no duty of care since the rip rap slope is on the Defendants’ property.  Defendants maintain 
they did nothing to materially contribute to any harm to Plaintiffs’ property. Defendants argue that 
Plaintiffs’ excavation undermined the condition of the slope. (Exh. 27, Mason Zeng Report, ¶8.) 
Defendants took steps to mitigate any damages by installing metal poles and wire net. 
 
 The Court cannot grant summary adjudication of this cause of action because Plaintiffs have 
not presented evidence to completely dispose of the cause of action.  “A motion for summary 
adjudication shall be granted only if it completely disposes of a cause of action, an affirmative 
defense, a claim for damages, or an issue of duty.”(Code Civ. Proc., § 437c(f)(1).)   
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 As part of the negligence cause of action, Plaintiff must plead and prove damages.  Here, 
there is a triable issue of fact as to the amount of damages, even if Plaintiffs are able to establish 
liability by the evidence presented.  Plaintiffs pled damages in excess of $25,000, but provided no 
evidence of the actual amount of damages to their property as a result of Defendants’ alleged 
negligence.  Instead, Plaintiffs rely in the Reply on the evidence submitted by the Sus.  The Sus 
retained Engineered Soil Repairs, a geotechnical engineering firm, to evaluate the cost of repair to 
their patio and rip rap.  The firm estimated repair cost of at least $72,006.00 for repairs to the Sus’ 
property, which may have some bearing on the Plaintiffs’ damages but is not determinative.    
 
 Here, Plaintiffs cannot establish a prima facie entitlement to summary judgment without 
showing both the fact and the amount of damages.  The threshold entitlement to summary 
adjudication is to prove each element of the cause of action.   (Pajaro Valley Water Management 
Agency v. McGrath (2005) 128 Cal.App.4th 1093, 1106.)  “An issue involving the amount of damages 
precludes summary adjudication.” (Paramount Petroleum Corp. v. Superior Court (2014) 227 
Cal.App.4th 226, 243-244.)  “Code of Civil Procedure section 437c makes no provision for a partial 
summary judgment as to liability.”  (Ibid.)  Summary adjudication is not appropriate because the issue 
of Plaintiffs’ damages remains to be determined.    
 
Second Cause of Action (Violation of Civil Code § 832) 
 Plaintiffs alleged their property is coterminous to Defendants’ Property.  Pursuant to Civil 
Code § 832, Plaintiffs are entitled to lateral and subjacent support. Plaintiffs allege Defendants 
breached their duty of lateral and subjacent support by failing to replace or repair the retaining wall 
on Defendants’ property.  Plaintiff argues the weight of Defendants’ concrete patio, combined with 
the negligently designed retaining wall, violates the Plaintiffs’ right to lateral support. Plaintiffs argue 
Defendants cannot provide any admissible evidence to dispute these facts. 
 
  Civil Code § 832 provides in part: 

Each coterminous owner is entitled to the lateral and subjacent support which his 
land receives from the adjoining land, subject to the right of the owner of the 
adjoining land to make proper and usual excavations on the same for purposes of 
construction or improvement… 
  

 Defendants argue there is no violation of Section 832 as the Defendants have not excavated 
or constructed any structure on their property since they acquired the property in 2009.  Also, 
Defendants argue it is physically impossible to breach their duty of subjacent support because their 
property is superjacent or uphill to the Gulingans’ property.  Defendants argue that Plaintiffs cannot 
establish any element for violation of section 832. 
 
 Plaintiffs’ Reply does not address this cause of action, except to state in the conclusion 
that persuasive evidence has been presented satisfying all the elements of each cause of action.  
The Court finds that Plaintiffs have not presented evidence to support Plaintiff’s allegation 
that Defendants violated Civil Code § 832.  Plaintiffs presented no evidence of excavation on 
Defendants’ property. 
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 "At common law every owner of land was entitled to lateral support of that land from every 
other coterminous owner. This was an absolute right incident to the land itself. The coterminous 
owner who excavated upon his property, by the exercise of proper care and the application of proper 
means of support, was compelled to protect adjoining property in its natural state from sliding into 
the excavation.” (Puckett v. Sullivan (1961) 190 Cal.App.2d 489, 494.)  Civil Code § 832 codified a 
relaxation in the common law rule.  “All that said section does is to permit a land owner to excavate, 
freed from the absolute common law right of lateral support in his neighbor, provided certain 
conditions in the code section are complied with, and always provided that negligence of the 
excavator is not the proximate cause of damage to the property of the adjoining land owner.”  
(Puckett v. Sullivan (1961) 190 Cal.App.2d 489, 494-495.)   
 
 At its core purpose, section 832 requires certain conditions to be met to protect the 
excavator from the absolute right of lateral support.  Here, the section is inapplicable to provide 
Plaintiffs’ a theory of recovery as there is no evidence of excavation by Defendants.  The motion for 
summary adjudication is denied.  
 
 Fourth Cause of Action (Trespass) 
 Plaintiffs allege the wrongful conduct of Defendants caused unauthorized entry of water and 
soil to occur on Plaintiffs’ property, which constitutes a trespass.  
 
 “‘Trespass is an unlawful interference with possession of property.’ [Citation.]   The elements 
of trespass are: (1) the plaintiff's ownership or control of the property; (2) the defendant's 
intentional, reckless, or negligent entry onto the property; (3) lack of permission for the entry or acts 
in excess of permission; (4) harm; and (5) the defendant's conduct was a substantial factor in causing 
the harm.”  (Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 17 Cal.App.5th 245, 261-262.) 
 
 Here, Plaintiffs argue the undisputed facts show the Gulingans own their property.  
Defendants negligently constructed their retaining wall and/or patio, which has entered the 
Gulingans’ property without permission and the Gulingans  have been harmed.  Plaintiffs contend 
Defendants negligently constructed retaining wall is a substantial factor in causing the Gulingans’ 
harm. Plaintiffs argue the presence of materials and debris caused by Defendants’ failing retaining 
wall is the only factor in causing the Gulingans' harm. (SSUMF 7-21; 23-24.)   
 
 Defendants oppose the motion on the ground the Accurate Land Solutions Boundary Survey 
Map, which established the location of the boundary line between the properties, shows no 
encroachment onto Plaintiffs’ property.  The survey performed by Ross Kinnie of ALS shows the that 
the rip rap slope is entirely within the bounds of the Sus’ property.  (Su Decl., ¶23)  Defendants 
maintain that no rock, debris or any encroachment have fallen into the Gulingans’ backyard.   
 
 Defendants dispute the report by Stevens Ferrone & Bailey Engineering Company finding the 
fill from the Su Property extends into the Gulingan Property.  Defendants maintain Kenneth Ferrone 
of SFB rescinded his opinion on encroachment during questioning and deferred to Ross Kinnie, the 
professional land surveyor’s conclusions.  (Su Decl., ¶26.)  Defendants retained engineer, Mason Lei 
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Zheng, of Cecilia Home, in December 2022.  Zheng provided a “Field Observation Report,” dated 
January 24, 2023, which Defendants includes as Exhibit 27 in Defendants’ Evidence in Opposition.  
Zheng observed that based on Accurate Land Solutions survey establishing the boundary line, “there 
is no sign of any feature from Mr. Su's property extending past the nylon string line into the adjacent 
property on Lot 84. Nor are there any signs of rocks and debris from Mr. Su's western foundation 
slope entering the adjacent property.” (Exhibit 27, Defendants’ Evidence in Opposition, p. 8.) 
 
 In the Reply to the Opposition, Plaintiffs argue the Court should not consider the Zheng 
Report as admissible evidence because the only authentication is Su’s Declaration.  Plaintiffs argue 
that the Mr. Su did not write the report and is unable to authenticate it or lay a foundation for its 
admissibility.  Plaintiffs make this argument despite the fact that much of their evidence is submitted 
in similar fashion.   Su’s declaration lays a sufficient foundation for the evidence.  The evidence is 
sufficient to raise a triable issue of fact as to the boundary line and whether debris and rock from 
Defendants’ property encroached on Plaintiffs’ property. 
 
 Additionally, Plaintiffs have not submitted evidence determining the amount of damages. 
The amount of actual damages for encroachment remains undetermined precluding the granting of 
summary adjudication.  Motion for summary adjudication of the cause of action for trespass 
is denied. 
 
Defendants’ Objection to Evidence  
Declaration of Garret Deal 

1. Objection 1:  Deal. Decl. page 2, ¶4—Overruled. 
2. Objection 2: Deal Declaration, page 2, ¶ 9—Sustained. Lacks personal knowledge. 
3. Objection 3: Deal Declaration, page 2, ¶ 10, lines 25-26, Exhibit A, pgs. 7, 11—Sustained. 

Speculation. 
4. Objection 4: Deal Declaration, page 3, ¶ 12, lines 11-12: Sustained.  Legal conclusion.  
5. Objection 5: Deal Declaration, page 5, ¶ 19, line 4—Sustained. Not made on personal 

knowledge. 
6. Objection 6: Deal Declaration, page 4, ¶ 18, lines 22— Sustained. Not made on personal 

knowledge. 
7. Objection 7:  Deal Declaration, page 5, ¶ 19, line 4— Sustained. Not made on personal 

knowledge. 
8. Objection 8:  Deal Declaration, page 5, ¶ 19, line 5— Sustained. Not made on personal 

knowledge. 
9. Objection 9:  Deal Declaration, page 5, ¶ 19, line 7-- Sustained. Not made on personal 

knowledge. 
10. Objection 10: Deal Declaration, page 5, ¶ 19, line 10-12-- Sustained. Not made on personal 

knowledge. 
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7. 9:00 AM CASE NUMBER:  MSC20-01346 
CASE NAME:  TOM REED  VS.  AGILITI HEALTH 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT  
FILED BY:  AGILITI HEALTH INC. 
*TENTATIVE RULING:* 
 
Moot.  The Second Amended Complaint was deemed filed as of March 6, 2023. 

 

 
  

    

8. 9:00 AM CASE NUMBER:  MSL11-00533 
CASE NAME:  CREDITORS SPECIALTY SERVICES  VS.  LUCIANO ESTRADA 
HEARING ON MOTION TO VACATE JUDGMENT FILED 1/30/12  
FILED BY:  DEFENDANTS  
*TENTATIVE RULING:* 
 
Appearance required. 

 

 
  

    

9. 9:00 AM CASE NUMBER:  MSL19-06514 
CASE NAME:  DISCOVER BANK  VS.  BRUCE KATZ 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT AND ENTER JUDGMENT 
FILED BY:  DISCOVER BANK 
*TENTATIVE RULING:* 
 
Plaintiff filed a motion to enter judgment, seeking to enforce a stipulated settlement.  The parties 
previously stipulated to a settlement of this case, but provided that in the event of a default in 
payments the amount in the stipulation would become due, along with interest and costs. In sum, 
in the event of any default by defendant, the principal would become due along with additional costs, 
and they agreed that the court would retain jurisdiction to enforce its terms. (Cox Decl., Exh. 1, 
passim).  
 
While defendant eventually made payment in the amount of $2,174 no further payments were made 
as required by the terms of the settlement agreement. (Cox Decl. p. 6, lines 7-8). According to its 
terms, upon default the defendant would be responsible for the entire balance owed, less any 
payments made to date, along with additional costs. (Cox Decl., p. 6, lines 1-3).  
 
The balance now due is the total sum of $11,582.71 (i.e.,  $13,321.71[principal] + $435 [costs] - 
$2,174 [prior payment]). 
  
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Consequently, the court will execute and enter judgment for $11,582.71 for plaintiff. 
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10. 9:00 AM CASE NUMBER:  N22-2023 
CASE NAME:  MICHAEL HERMAN  VS.  NASEER KHAN 
HEARING ON DEMURRER TO CROSS-COMPLAINT  
FILED BY:  MICHAEL D. HERMAN 
*TENTATIVE RULING:* 
 
Vacated.  Request for dismissal filed 3/16/23. 
 

 

 
  

    

11. 9:00 AM CASE NUMBER:  N22-2023 
CASE NAME:  MICHAEL HERMAN  VS.  NASEER KHAN 
HEARING ON MOTION TO STRIKE PORTIONS OF CROSS-COMPLAINT  
FILED BY:  MICHAEL D. HERMAN 
*TENTATIVE RULING:* 
 
Vacated.  Request for dismissal filed 3/16/23. 
 

 

 
  

    

12. 9:00 AM CASE NUMBER:  RS20-0218 
CASE NAME:  OCTAVIAN DRAGOS  VS.  KATHLEEN KRIER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY:  KATHLEEN KRIER 
*TENTATIVE RULING:* 
 

Defendant Kathleen Krier’s demurrer to the second amended complaint is continued to 

April 10, 2023 for supplemental briefing.  

Each side may file and serve a supplemental brief of no more than seven pages double spaced 

by March 30, 2023. The briefs should address the following issues and should cite applicable legal 

authority or state that no such authority could be found: 

(1) Claims in a cross-complaint are tolled from the date of filing of the complaint. (ZF Micro 
Devices, Inc. v. TAT Capital Partners, Ltd. (2016) 5 Cal.App.5th 69, 92 [applying the rule to a 
permissive cross-complaint]; Trindade v. Superior Court (1973) 29 Cal.App.3d 857, 858 
[applying the rule to a compulsory cross-complaint].) The parties should address whether 
Plaintiffs’ defamation claim should be treated similar to a cross-complaint for the statute of 
limitation analysis since the defamation claim could not have been filed in this case when it 
was an unlawful detainer.  
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(2) “Abuse” of an elder includes: “other treatment with resulting physical harm or pain or mental 
suffering.” (Welf. & Inst. Code, § 15610.07 (a)(1).) What types of “other treatment” constitute 
abuse? Is a verbal alteration or name calling sufficient to constitute abuse? The parties should 
provide citations to case law, if any such law exists.  

(3) The harassment cause of action lists Code of Civil Procedure section 527 and Civil Code 
section 51.9. The parties shall address whether Civil Code 51.9 applies here. 

 
 

 
 

    

13. 10:00 AM CASE NUMBER:  L22-01992 
CASE NAME:  BANK OF AMERICA  VS.  PATRICE ERICKSON 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

 
  

    

14. 10:00 AM CASE NUMBER:  L22-02096 
CASE NAME:  MIDLAND CREDIT MANAGEMENT  VS.  KIMBERLY TURNER 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

 
  

    

15. 12:00 PM CASE NUMBER:  MSL20-05507 
CASE NAME:  CAVALRY SPV  VS.  KAVANAGH 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 
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16. 2:00 PM CASE NUMBER:  MSL22-00840 
CASE NAME:  JP MORGAN CHASE  VS.  LILIAN SPLAINE 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

 

 

 

*****ADD ON**** 

    

17. 9:00 AM CASE NUMBER:  MSC20-00566 
CASE NAME:  JOHN BENITEZ  VS.  STILLWATER INSURANCE 
MOTION TO COMPEL ARBITRATION 
FILED BY:  PLAINTIFFS 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiffs’ Motion to Compel Arbitration (Insurance Appraisal Pursuant to 

Insurance Code § 2071). The Motion is opposed by Defendant Stillwater Insurance Company on 

several grounds. 

For the following reasons, the Petition is denied. 

Analysis 

Plaintiffs seek an order pursuant to CCP § 1281.2 compelling Defendant Stillwater to engage in an 

insurance appraisal proceeding. The parties previously went through this process and it resulted in an 

award. Defendant paid Plaintiffs the full amount of their insurance policy limits in response to the 

award. However, this Court vacated the award on July 20, 2022, concluding in part that the appraisal 

panel’s decision to include Covid-related costs in the appraisal award was beyond the appraisal 

panel’s jurisdiction.  

Now, Plaintiffs seek to engage in the appraisal process again. Plaintiffs argue that “under the 

statutorily-mandated appraisal provision, the parties are required to participate in an informal 

appraisal proceeding in the event there is a disagreement about the value or the amount of the loss 

and the insurer or insured makes a written request for appraisal.” (Mot. at 5:22-24 [citing Lee v. 

California Capital Ins. Co. (2015) 237 Cal.App.4th 1154, 1165–1166; Doan v. State Farm General Ins. 

Co. (2011) 195 Cal.App.4th 1082, 1093, and Community Assisting Recovery, Inc. v. Aegis Security Ins. 

Co. (2001) 92 Cal.App.4th 886, 893].) 
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Defendant opposes Plaintiffs’ petition on several grounds. The Court takes each one in turn. 

 Mutual Agreement to Appraisal 

In opposition, Defendant argues that the Policy at issue unambiguously states that “both parties must 

agree to the appraisal.” (Opp. at 6:1-2; see also Burton Decl. at ¶ 2 and Kerley Decl. at ¶ 15, Ex. E.) As 

such, they argue that in the absence of their agreement and under the plain language of the Policy, 

the Court cannot compel them to engage in the appraisal proceeding. 

The statutory standard fire insurance language reads in part that “[i]n case the insured and this 

company shall fail to agree as to the actual cash value or the amount of loss, then, on the written 

request of either, each shall select a competent and disinterested appraiser and notify the other of 

the appraiser selected within 20 days of the request. Where the request is accepted, the appraisers 

shall first select a competent and disinterested umpire; and failing for 15 days to agree upon the 

umpire, then, on request of the insured or this company, the umpire shall be selected by a judge of a 

court of record in the state in which the property covered is located.” (Ins. Code § 2071.) 

Here, the parties have also agreed to language that states: “[i]f you and we fail to agree on the 

amount of loss, then either party may make a written request for appraisal. However, both parties 

must agree to the appraisal. In this event, each party will select a competent and impartial appraiser.” 

(Kerley Decl. at ¶ 15, Ex. E at HO 04 01 12 page 1 of 4.) 

While there is authority that states that the appraisal provision in the standard form policy requires 

participation in appraisal (see, e.g., Lee v. California Capital Ins. Co. (2015) 237 Cal.App.4th 1154, 

1166), the Court is not aware of any authority interpreting the language of this Policy, which is 

otherwise consistent with Insurance Code § 2071 but requires that both parties must agree to the 

appraisal procedure. 

Plaintiffs argue that this Policy language is void to the extent it conflicts with Insurance Code § 2071. 

(Reply at 4:21-22 [citing California Fair Plan Assn. v. Garnes (2017) 11 Cal.App.5th 1276, 1304].)  

Plaintiffs’ reliance on Garnes is inapt. While Garnes held that Fair Plan had included a provision in one 

of its contracts that was less favorable to the insured than public policy permitted, the provision in 

question was directed toward coverage rather than procedure. Garnes addressed a provision which 

used “fair market value” in contrast to “actual cash value of the property” as used in section 2071. 

The policy issued to the plaintiff in Garnes stated that in the event of a partial loss the insurer could 

elect to pay the actual-cash-value of the property, which the policy purported to define as its fair-

market value. (Id. at p. 1286.) This provision conflicted with Insurance Code section 2051, which 

defines the measure of actual-cash-value in fire policies. Specifically, section 2051, subdivision (b)(1), 

defines actual-cash-value in cases of partial loss as replacement cost less depreciation, not fair-

market value. Ultimately, the Garnes court concluded that the Policy was not “substantially 

equivalent to or more favorable to” the insured than the standard form policy and treated it as if its 

indemnity terms conformed to section 2051. (Id. at 1309.) 
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Here, the requirement of mutual agreement to appraisal has no effect on the coverage under the 

Policy. In the absence of authority which states that mutual agreement to appraisal is less favorable 

to the insured within the meaning of Garnes, the Court cannot conclude that this policy language 

is void.  

 Appraisal Unnecessary 

Even assuming arguendo that the Policy provision requiring mutual agreement to appraisal was void, 

on these facts the appraisal procedure would appear to be moot (or at a minimum, not relevant).  

The goal of the statutory scheme is to determine the actual cash value, which in turn determines the 

insurance company’s initial payment to the insured. (See Ins. Code, §§ 2050–2085; see also Jefferson 

Ins. Co. v. Superior Court (1970) 3 Cal.3d 398, 403 [“‘[t]he function of appraisers is to determine the 

amount of damage resulting to various items submitted for their consideration.’”] (quoting Hughes v. 

Potomac Ins. Co. (1962) 199 Cal.App.2d 239, 253).) 

Here, Defendant has paid the Plaintiffs the full amount of their insurance policy limits. (See Exhibit 13 

to Defendant’s Petition to Vacate or Modify Appraisal Award [January 11, 2022 letter]; see also Kerley 

Decl. at ¶ 3.) Plaintiffs concede that “the actual cash value (meaning the predicted, depreciated value) 

is no longer relevant.” (Reply at 6:5-6.) Furthermore, the Court understands repairs to the dwelling 

are nearly complete. Even if that were not the case, the parties are set to go to trial in this case in less 

than nine months on November 13, 2023.  

As a consequence, conducting a second appraisal procedure would do little more than delay the 

proceedings given that Plaintiffs have already received a payment up to their policy limits. In this 

context, determining a new ACV figure through an appraisal process would be unnecessary.  

Because the Court concludes that Defendant has not agreed to the informal appraisal procedure and 

that the purpose of the procedure has already been met, it need not reach Defendant’s additional 

opposition arguments including waiver. 

 
 

 

5. 9:00 AM CASE NUMBER:  MSC19-01012 
CASE NAME:  KAPPEL  VS.  CENTRAL COCO SANITARY DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  CENTRAL COSTRA COSTA SANITARY DISTRICT 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion for summary judgment, or in the alternative for 

summary adjudication, brought by defendant Central Contra Costa Sanitary District (“the District”).  

The motion is opposed by plaintiffs Jane Kappel and Bryan Kappel. 

 The District’s motion is denied in full.  The basis for this ruling is as follows. 
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 A. Citations to Evidence. 

 The Court’s revised rulings on the parties’ evidentiary objections are set forth at the end of 

this tentative ruling below.  The Court has overruled all of plaintiffs’ evidentiary objections, and has 

sustained some but not all of the District’s evidentiary objections.  Where the Court cites plaintiffs’ 

opposition evidence in this ruling, the Court is citing to evidence concerning which any evidentiary 

objections have been overruled. 

 B. The District’s Concessions Of Materiality. 

 This ruling is based in part on a simple rule of summary judgment procedure: when facts are 

included in a moving party's separate statement in support of a motion for summary judgment, and 

the opposing party successfully disputes those facts, the disputes defeat the motion.  The moving 

party cannot include facts in its separate statement and then contend that certain facts are not 

material after they are disputed by the opposing party: 

As we explained in Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 252 [100 

Cal. Rptr. 3d 296], the moving party should “‘[i]nclude only those facts which are truly 

material to the claims or defenses involved because the separate statement 

effectively concedes the materiality of whatever facts are included.  Thus, if a triable 

issue is raised as to any of the facts in your separate statement, the motion must be 

denied!’ (Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter 

Group 2009) [¶] 10:95.1, p. 10-35.)” 

(Insalaco v. Hope Lutheran Church of West Contra Costa County (2020) 49 Cal.App.5th 506, 521.) 

 This rule is applicable in the case at bar, as discussed below.  Thus, in Fact Nos. 23-24, the 

District asserts that there was no sewage in the water that flooded plaintiffs’ home, while plaintiffs 

offer substantial evidence, including the testing of samples taken from the home, that there was.  In 

Fact No. 27, the District asserts that the main sewer line was “flowing with no blockages” immediately 

after the July 2018 incident, while plaintiffs offer substantial evidence that it was not.  In Fact No. 29, 

the District asserts that there was no smell of sewage, while plaintiffs assert that there was.  These 

triable issues would defeat the District’s motion on the issue of causation, even without regard to the 

direct conflict in expert witness testimony on causation. 

 C. The Third And Fourth Causes of Action. 

 The Third and Fourth Causes of Action are for inverse condemnation.  The District seeks 

summary adjudication of these causes of action on three grounds.  The Court will address each 

ground separately. 

  C-1. Causation. 

 The District first seeks summary adjudication on the ground that there is no triable issue of 

fact concerning causation.  The District relies on the declaration of its expert witness, Tadeusz Pilecki.  
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Mr. Pilecki opines that it would be “impossible” for a sewer backup to overflow into plaintiffs’ home 

without also affecting many other homes in the area, and the District offers evidence that there were 

no other reports of overflows on the days in question. 

 Plaintiffs have raised a triable issue of fact concerning causation in multiple ways.  These are 

as follows. 

Expert Testimony On Causation 

 Plaintiffs have submitted an opposition declaration from a qualified civil engineer, Bonneau 

Dickson.  Mr. Dickson offers his opinion that both of the subject overflows were caused by a sewer 

backup.  (Dickson Dec., ¶¶ 38-51 and 77-80.) 

 The Court notes that the parties have approached the issue of causation in opposite ways.  

The District’s expert argues that it would be “impossible” for a sewer backup to cause the flooding 

that happened in plaintiffs’ home, so there is no causation; he does not offer any explanation of what 

did cause the flooding.  Plaintiff’s expert argues that it would be impossible for anything other than a 

sewer backup to have caused the flooding in plaintiffs’ home.  The respective merits of these two 

approaches to causation is a matter for the trier of fact to evaluate. 

Evidence of Sewage In Plaintiffs’ Residence 

 Plaintiffs offer substantial evidence that sewage did in fact enter plaintiffs’ home.  If this 

evidence is believed at trial, it will undermine the credibility of the District’s expert witness, because 

the trier of fact could conclude that what the expert said was “impossible” actually happened.  

Plaintiffs’ evidence includes the following: 

Declaration of Bryan Kappel.  Bryan Kappel testified that the water flooding 
plaintiffs’ home on the day of the 2018 incident “stank of urine and feces.”  (¶ 4.  
See also, ¶ 21.)  He also testified that water in the backyard on the day of the 2021 
incident “smelled of urine and feces.”  (¶ 46.) 
 
Declaration of Jane Kappel.  On the day of the 2018 incident, Jane Kappel asked the 
District’s employee Mr. Covington “what was in sewage water in the hallway …”  
Mr. Covington did not dispute that it was sewage water, instead replying 
“[e]verything bad, from HIV to hepatitis B, to viruses and bacteria.”  (J. Kappel Dec., 
¶ 29.)  This is an authorized admission from the employee of a party opponent, 
and thus admissible.  Ms. Kappel also testified that, on the day of the 2021 incident, 
the water in plaintiffs’ house “smelled of urine,” even though the house had been 
unoccupied for years.  (J. Kappel Dec., ¶ 55.) 
 
Declaration of Paula Vance.  While the Court has sustained many of the District’s 
objections to the Declaration of Paula Vance, the Court has overruled the objections 
dealing with Ms. Vance’s testing of samples that both she and the Kappels collected.  
Ms. Vance offers her expert opinion that this testing revealed the presence of sewage 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
JUDICIAL OFFICER: JOHN P DEVINE 

HEARING DATE:  03/20/2023 

17 

 

in plaintiffs’ home.  (See, Vance Dec., ¶¶ 59-62, ¶ 64, ¶¶ 66-69, ¶ 76, ¶¶ 78-80, ¶ 84, 
¶¶ 88-90, and ¶¶ 92-94.) 
 
Declaration of Bonneau Dickson.  Plaintiffs’ expert testified in pertinent part 
as follows: 
 

12. Residential sewage is made up of water, feces, urine, and various 
household products such as soap and food scraps.  While feces may 
enter a sewer lateral as solid, they typically break down during the 
process of traveling to the sewer main.  Typical residential sewage 
has a total suspended solids (“TSS”) concentration of approximately 
250 milligrams per liter which is 0.025 percent.  In other words, 
domestic sewage is mostly water. 

 
18. I have also reviewed testimony from Bryan Kappel that the water 

entering the home on the night of July 26, 2018 smelled of urine and 
feces.  A true and correct copy of the excerpts of the testimony that I 
reviewed are attached hereto as Exhibit 4.  In my experience, potable 
water does not carry this odor.  Further, in my experience, sewage 
can carry this smell, even in the absence of solid feces. 

 
19. The fact that Bryan Kappel smelled urine and feces on the night of 

July 26, 2018, but did not observe any large, floating pieces of feces 
supports my conclusion, discussed below, that the sewage that 
inundated the house originated from the sewer main and not 
the lateral. 

 
Evidence of Problems At Other Homes 

 
 The opinion of the District’s expert is based in part on the assumption that there were no 
problems at other homes in the area.  Plaintiffs, however, have offered substantial evidence that 
there were.  
 

On the day of the 2018 incident, the District’s employee Mr. Covington advised Mr. Kappel 
that “he had an emergency crew working in the neighborhood …”  (B. Kappel Dec., ¶ 17.)  Ms. Kappel 
confirms this.  (J. Kappel Dec., ¶ 30.)  The Kappels also observed a District vehicle in the area with 
flashing yellow lights.  (B. Kappel Dec., ¶ 20; J. Kappel Dec., ¶ 40.)  The District may assert at trial that 
this was just a coincidence, but the trier of fact could infer from this and other evidence that at least 
one other manhole in the neighborhood was experiencing flooding. 

 
Evidence That The Main Sewer Line Was Blocked 

 
 The District asserts it is an undisputed fact that the sewer was observed to be running clear 
when the manhole cover in plaintiffs’ backyard was removed.  Mr. Kappel, however, testifies to the 
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contrary.  (B. Kappel Dec.,  ¶ 18.  See also, J. Kappel Dec., ¶ 26.)  Plaintiffs’ expert testified to the 
significance of this evidence as follows: 
 

38. Sewage flowing through a manhole is supposed to be in the channel (cuvette) 
at the bottom of the manhole.  In fact, small gravity sewers are designed not 
to flow more than half full.  If the water level is up in the barrel of a manhole, 
the sewer system definitely is not operating as designed and intended. 

 
39. In general, when a sewer main is flowing “clear” the water would also flow in 

a single direction, from upstream to downstream.  The presence of the water 
swirling near the top of the manhole would tend to indicate either an 
extraordinarily high flow and/or a partial blockage of the sewer downstream 
of manhole M94.  Swirling would also be consistent with drainage action as a 
blockage is dislodged or displaced.  If a blockage was being displaced by 
power rodding, it could produce this effect.  The presence of swirling would 
be inconsistent with an assertion that the main sewer main was running clear 
and operating in a normal manner.  [Emphasis added.] 

 
  C-2. The City of Oroville Decision. 

 The District next seeks summary adjudication on the ground that, even if a sewer backup was 

the cause of the flooding in plaintiffs’ home, it was not a “substantial cause” because plaintiffs were 

required to have an overflow protection device (“OPD”) that should have prevented any sewer 

backup from proceeding through the lateral sewer line into plaintiffs’ home.  The District cites the 

City of Oroville decision for this proposition.  (City of Oroville v. Superior Court (2019) 7 Cal.5th 1091, 

1110-11.) 

 The Court finds the City of Oroville decision to be easily distinguishable, for the simple reason 

that it involved a case where the plaintiffs did not have an OPD installed.  (See City of Oroville, supra, 

7 Cal.5th at 1098 [“the dentists failed to install a legally-required backwater valve”].)  In the case 

at bar, an OPD was installed — by the District itself.  Plaintiffs have offered evidence that this OPD 

was defective when installed, a problem that is not fairly attributable to plaintiffs.  (B. Dickson Dec., 

¶¶ 80-93.)  It would be ironic if the District were able to defeat causes of action for inverse 

condemnation by relying on its own misconduct in installing a defective OPD, thereby lulling plaintiffs 

into a false sense of security as to the presence of a required safety device. 

 The District has not offered evidence that plaintiffs were somehow negligent in failing to 

discover that the District had installed a defective OPD.  Nor have they offered evidence that some 

failure of maintenance on plaintiffs’ part contributed to a failure of the OPD.  To the contrary, the 

District affirmatively asserts as follows: 

Plaintiffs have undertaken maintenance and repairs of the lateral between 1991 

and 2018. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
JUDICIAL OFFICER: JOHN P DEVINE 

HEARING DATE:  03/20/2023 

19 

 

(Fact No. 15.)  Accordingly, even if the Court assumes that plaintiffs were responsible for such 

maintenance of the OPD, the District has not shown that the City of Oroville decision applies. 

  C-3. The Statute of Limitations. 

 The District’s third ground for seeking summary adjudication is the 10-year statute of 

limitations for construction defects.  (Code Civ. Proc., § 337.15.)  This statute of limitations argument, 

however, is based on a fundamental conceptual misunderstanding concerning the nature of plaintiffs’ 

case: the District posits that this is a construction defect case, when it is not. 

 Plaintiffs have not sued for property damage caused by the defective construction of the 

lateral sewer line and the OPD more than 10 years ago; neither are mentioned in plaintiffs’ First 

Amended Complaint.  Nor, for that matter, are the lateral sewer line or the OPD mentioned in any of 

the District’s affirmative defenses.  (See Answer, filed on 3-9-22.) 

Plaintiffs are suing for alleged sewer backups from the main sewer line occurring in July 2018 

and October 2021.  The District makes no argument that plaintiffs’ causes of action are barred by the 

three-year statute of limitations applicable to causes of action for inverse condemnation arising from 

property damage.  (See Cobb v. City of Stockton (2011) 192 Cal.App.4th 65, 70.) 

The OPD is relevant only insofar as the District seeks to invoke the City of Oroville decision to 

cut off the chain of causation, thereby insulating itself from liability from its own allegedly wrongful 

conduct in failing to properly maintain the main sewer line.  The OPD represents a causation issue, 

and not a statute of limitations issue. 

 D. The First Cause of Action. 

 The First Cause of Action is for a dangerous condition of public property.  The District seeks 

summary adjudication of this cause of action on three grounds: (1) causation; (2) no responsibility for 

the OPD, and; (3) the District did not create or have notice of the dangerous condition.  The Court has 

addressed the first two grounds in the ruling on the Third and Fourth Causes of Action above. 

 With regard to the third ground, the Court finds that the District has failed to offer substantial 

relevant evidence with its opening papers.  Accordingly, the District has failed to shift to plaintiffs the 

burden of coming forward with opposition evidence.  (See, Aguilar v. Atlantic Richfield Co. (2001) 

25 Cal.4th 826, 854-855.) 

 The Court notes that the District’s separate statement is not helpful in this regard.  

The District states 55 assertedly disputed facts in support of its motion for summary judgment, 

the primary focus of which is causation.  Then, in the section dealing with the First Cause of Action, 

the District merely incorporates the first 31 of those facts by reference.  The District does not direct 

the Court’s attention to evidence that specifically relates to plaintiffs’ dangerous condition theory. 

 The closest the District comes to offering relevant evidence is in Fact No. 32, which reads 

as follows: 
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32. Central San conducted regular maintenance of the main sewer line serving 

Plaintiffs’ Property in the years prior to 2018. 

The evidence cited in support of this fact is paragraph 7 of Steven Sauter’s declaration, which reads 

as follows: 

7. These maintenance records reflect regular maintenance on the main sewer 

line and the M94 manhole by Central San in the years prior to 2018: 

a. An inspection on November 24, 2003; 

b. A camera inspection on May 25, 2005; 

c. A camera inspection on May 6, 2011; 

d. Hydroflushing the main sewer line on June 30, 2011 to remove grit; 

and 

e. A camera inspection on July 30, 2013. 

 The Court finds this evidence entirely unsatisfactory.  There is no discussion of what 

inspections should be conducted, at what intervals, in order to meet the standard of care in the 

industry; Mr. Sauter only states that four inspections and one hydroflushing were conducted over a 

period of 15 years.  Nor is there any discussion of why no inspections or hydroflushing were 

conducted in the five years before the July 2018 flooding incident.  It is not self-evident to the Court 

that four inspections  conducted at seemingly random intervals over a 15-year period would be 

sufficient to ensure that the sewer line would remain free from backups. 

 Further, even if the District had met its burden of coming forward with substantial evidence 

relevant to the dangerous condition theory, plaintiffs have offered opposition evidence strongly 

suggesting that the District failed to conduct proper maintenance of the subject sewer line, and knew 

or should have known of the risk of a sewer backup.  

Thus, Mr. Kappel observed the District’s employees “removing multiple buckets of roots 

from the manhole on the night of July 26, 2018 using a pole with pincers on the end.”  (B. Kappel 

Dec., ¶ 27.  See also, ¶ 34 and ¶ 36.)  Ms. Kappel confirms this, adding that “[o]ne of the workers at 

the manhole told me that they had found a large root ball in the manhole.”  (J. Kappel Dec., ¶ 39.) 

 E. The Second Cause of Action. 

 The Second Cause of Action is for nuisance.  The District seeks summary adjudication of this 

cause of action on two grounds: (1) causation, and; (2) the absence of conduct creating a nuisance.  

The discussion of the First, Third and Fourth Causes of Action is dispositive of this cause of action 

as well. 

 F. Evidentiary Objections. 
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 The Court rules as follows on the parties’ evidentiary objections.  These rulings are made for 
purposes of this motion only.  The Court may reconsider any given evidentiary issue in the context of 
motions in limine, or at trial.  In particular, the Court notes that it has given plaintiffs the benefit of 
the doubt concerning marginal evidence, because the Court deems that appropriate when deciding a 
motion for summary judgment.  The Court may not be so lenient at trial. 
 
  F-1. Plaintiffs’ Evidentiary Objections. 
 
 All of plaintiffs’ evidentiary objections are overruled.  The basis for these rulings is as follows. 
 

The Request For Judicial Notice 
 

 Plaintiffs’ objection to the District’s request for judicial notice is overruled.  The Court may 
take judicial notice of weather data from government sources. 

 
The Declaration of Justin Covington 

 
 The Court rules as follows on plaintiffs’ single objection to the Declaration of Justin Covington, 
which is directed to the first sentence of paragraph 7.  The objection is overruled.  Business records 
are an exception to the hearsay rule, and both sides are relying on the same business records. 
 

The Declaration of Shari Deutsch 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Shari Deutsch.  
Objection No. 1 is overruled; the declarant has adequately authenticated the attached photographs.  
Objection No. 2 is overruled; this allegation is offered to show one link in a chain of events, and not 
for the truth of the matters asserted.  Objection Nos. 3 through 10 are overruled; the declarant has 
adequately alleged a foundation for making these allegations.     
 

The Declaration of Tanya Erck 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Tanya Erck.  
Objection No. 1 is overruled; the declarant has adequately alleged a foundation for making this 
allegation.  Objection No. 2 is overruled: these allegations are offered to show one link in a chain of 
events, and not for the truth of the matters asserted. 
 

The Declaration of Tadeusz Pilecki 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Tadeusz Pilecki.  
Objection No. 1 is overruled; the declarant is simply quoting from a properly authenticated document.  
Objection No. 2 is overruled; plaintiffs do not cite to the deposition testimony that purportedly 
contradicts this allegation.  Objection Nos. 3 through 14 are overruled; the declarant has adequately 
alleged a foundation for making these allegations. 
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The Declaration of Steve Sauter 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Steve Sauter.  
Objection Nos. 1 through 8 are overruled; the declarant has adequately alleged a foundation for 
making these allegations, in his capacity as a custodian of records.  Objection No. 9 is overruled; 
these allegations are offered to show one link in a chain of events, and not for the truth of the 
matters asserted.  Objection Nos. 10 through 12 are overruled; the declarant has adequately alleged 
a foundation for making these allegations, in his capacity as a custodian of records. 
 
  F-2. The District’s  Evidentiary Objections. 
 

Plaintiffs’ Expert Witness Declarations 
 
In making evidentiary rulings on plaintiffs’ expert witness declarations, the Court has 

borne in mind the following rule: 
 

[W]hen considering the declarations of the parties' experts, we liberally construe the 
declarations for the plaintiff's experts and resolve any doubts as to the propriety of granting 
the motion in favor of the plaintiff. 
 

(Powell v. Kleinman (2007) 151 Cal.App.4th 112, 125-126.)  Further, the Court has relied on the 
following additional authorities: 
 

• An expert’s opinion must be based on properly authenticated evidence.  (Garibay v. 
Hemmat (2008) 161 Cal.App.4th 735, 743.)  In the case at bar, the Court has assumed 
that certain types of evidence relied on by both sides are properly authenticated: 
business records, deposition testimony, photographs and videos, etc.  A defect in 
several expert opinions, however, is the failure to identify the evidence on which the 
opinions are based. 

 

• (Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 510 [“an expert's 
opinion rendered without a reasoned explanation of why the underlying facts lead to 
the ultimate conclusion has no evidentiary value”].) 

 

• (People v. Sanchez (2016) 63 Cal.4th 665, 676 [“an expert has traditionally been 
precluded from relating case-specific facts about which the expert has no 
independent knowledge”].) 

 

• (Summers v. A. L. Gilbert Co. (1999) 69 Cal.App.4th 1155, 1179 [“[t]he prohibition 
against expert opinion on an issue of law has been applied in many contexts”].) 

 

• (See, Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 761-765 [speculative 
opinions are impermissible].) 
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The Declaration of Vincent D’Alo 

 
 The District’s objections to the Declaration of Vincent D’Alo are overruled.  The Court is 

persuaded by plaintiffs’ arguments concerning the objections, as set forth in the Supplemental Brief 

filed on October 3, 2022. 

The Declaration of Bonneau Dickson 
 

The Court rules as follows on plaintiffs’ objections to the Declaration of Bonneau Dickson: 
  

¶ 4 and ¶ 5 overruled These non-controversial background facts are admitted by the 
District for purposes of this motion. 
 

¶ 6 overruled This is an appropriate expert opinion, and the declarant relies on 
the same sort of business records that the District’s declarants rely 
on. 
 

¶ 7 overruled An expert may identify background details shown on sewer plans as 
a way of framing their opinions. 
 

¶ 12 overruled The declarant is an expert in the area of sewer systems. 
 

¶ 13 overruled There is no genuine dispute as to the authenticity of these videos.   
 

¶ 14 overruled This is an appropriate expert opinion. 
 

¶ 16 sustained The declarant has failed to adequately explain the basis for this 
opinion. 
 

¶ 17 sustained The declarant is a civil engineer, and has not established his 
qualifications for interpreting laboratory reports. 
 

¶¶ 18-19 overruled These are appropriate expert opinions. 
 

¶ 20  sustained The declarant is a civil engineer, and has not established his 
qualifications for interpreting laboratory reports.  Further, the 
reference to “points of entry” is not explained. 
 

¶ 21 sustained The declarant has failed to adequately explain the basis for this 
opinion. 
 

¶ 22 sustained The declarant does not identify with particularity the evidence on 
which this opinion is based. 
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¶¶ 23-25 and 
27-29  
  

overruled These are appropriate expert opinions. 
 

¶ 30 sustained An expert may not properly testify to the accuracy of case-specific 
hearsay. 
 

¶ 31 sustained An expert may not properly testify to the accuracy of case-specific 
hearsay, and the declarant does not identify with particularity the 
evidence on which the allegations are based. 
 

¶ 32 sustained An expert may not properly testify to the accuracy of case-specific 
hearsay. 
 

¶ 33 sustained An expert may not properly testify to the accuracy of case-specific 
hearsay.  Also, the declarant is only speculating as to the meaning 
of the word “Incoming.”  Finally, the declarant fails to adequately 
support the opinion that “[t]he overflow had significantly slowed or 
stopped by the time Mr. Covington came to the house.” 
 

¶¶ 34-35 sustained These opinions are based on earlier allegations to which objections 
have been sustained.  Further, the opinion expressed in paragraph 
35 is impermissibly vague, and is offered without an adequate 
explanation of the basis for the opinion. 
 

¶ 36 sustained This opinion is based on earlier allegations to which objections have 
been sustained. 
 

¶¶ 37-51 overruled These are appropriate expert opinions. 
 

¶ 52 sustained An expert may not properly testify to the accuracy of case-specific 
hearsay. 
 

¶¶ 53-56 overruled This is an appropriate expert opinion. 
 

¶ 57 sustained This opinion is frankly speculative, and is not adequately explained. 
 

¶¶ 58-60 sustained The declarant does not explain the significance of these 
observations concerning root logs. 
 

¶ 61 sustained The declarant’s interpretation of the subject notes is speculative.  
Further, the declarant does not explain the meaning and 
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significance of the term “annular space.”  Finally, the declarant’s 
allegation that there was “defective construction” is an 
improper/unfounded legal conclusion. 
 

¶¶ 62-63 overruled These are appropriate expert opinions. 
 

¶ 64 sustained This opinion is frankly speculative, and is not adequately explained. 
 

¶¶ 66-67 sustained An expert may not properly testify to the accuracy of case-specific 
hearsay. 
 

¶ 68 sustained This opinion assumes facts not in evidence – that the District was 
on notice of a problem with “Roots, Grease and/or Debris” before 
the incident. 
 

¶ 69 sustained This opinion is frankly speculative, and is not adequately explained. 
 

¶ 70 sustained This opinion is not adequately explained.  Further, the reference to 
“defective construction” is an improper/unfounded legal 
conclusion. 
 

¶¶ 71-72 and 
74-76 

sustained The declarant does not identify most of the evidence supporting 
these opinions; the opinions are stated in an impermissibly vague 
and conclusory manner; and the basis for the opinions is not 
adequately explained. 
 

¶¶ 77-89 and 
91-93 
 

overruled These are appropriate expert opinions. 

¶ 94 sustained The purpose of quoting from the ordinance is obscure.  Insofar as 
the declarant is offering a legal opinion, this is not a proper expert 
opinion. 
 

¶ 95 sustained This opinion is impermissibly vague, is frankly speculative, and is 
not adequately explained. 
 

¶ 96 sustained This opinion is impermissibly vague, and is not adequately 
explained.  Insofar as the declarant is offering an interpretation of 
the subject ordinances, this is not a proper expert opinion. 
 

 
The Declaration of Bryan Kappel 

 
 The Court rules as follows on plaintiffs’ objections to the Declaration of Bryan Kappel: 
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¶ 2 sustained The declarant is not testifying as an expert, and therefore his 
educational background is not relevant. 
 

¶ 3 overruled The flooding of plaintiffs’ residence is relevant, and “prejudicial” is 
not a valid objection. 
 

¶ 4 overruled The flooding of plaintiffs’ residence is relevant, and “prejudicial” is 
not a valid objection.  The declarant is competent to testify that the 
water “stank of urine and feces.” 
 

¶ 9 overruled These facts are within the declarant’s presumed personal 
knowledge. 
 

¶ 11 overruled An estimate of square footage is a permissible lay opinion.  
The reminder of the paragraph consists of personal observations. 
 

¶ 14 overruled The declarant is merely authenticating a photograph. 
 

¶ 16 overruled This is permissible narrative. 
 

¶ 17 sustained 
in part 

The objection is sustained as to the speculation concerning 
Mr. Covington’s state of mind in the last two sentences (“seemed in 
a hurry” and “sounded like he wanted”).  The objection is otherwise 
overruled.  Mr. Covington’s statement that “he had an emergency 
crew working in the neighborhood” is an authorized admission of a 
party opponent. 
 

¶ 18 overruled The declarant is stating personal observations, and is authenticating 
photographs that he himself took. 
 

¶ 19 sustained This is not a permissible lay opinion. 
 

¶ 20 overruled The declarant is competent to testify that a crew was working next 
to a truck with the District’s logo next door. 
 

¶ 22 sustained This paragraph contains impermissible hearsay, and also improper 
and unfounded expert opinions. 
 

¶ 24 overruled The allegations are relevant, and “prejudicial” is not a valid 
objection. 
 

¶ 25 sustained Relevance.  The “heated exchange” is not relevant.  (See also the 
sustaining of Objection No. 22.) 
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¶¶ 26-28 overruled These are permissible personal observations. 
 

¶¶ 30-31 overruled The declarant is merely authenticating photographs.  
The statement that the “black specks” in one photograph are 
“consistent with what we saw floating in the water” is a permissible 
lay opinion. 
 

¶ 33 overruled The stated objections lack merit.  The Court does note that, while 
the first sentence — that the District’s workers “continued to 
remove roots” — is relevant, the Court does not understand the 
relevance of the additional allegations. 
 

¶ 34 sustained 
in part 

The objection is sustained as to the declarant’s statement that the 
purpose of applying mortar was “to close a hole around the lateral 
line …”  This is improper speculation, and an improper and 
unfounded expert opinion.  The objection is otherwise overruled. 
 

¶ 35 sustained The declarant has not established a basis for interpreting the 
District’s business records. 
 

¶ 36 overruled The declarant is merely authenticating a photograph. 
 

¶ 37 sustained 
in part 

The allegation in the last sentence that the ground was “still” wet is 
argumentative; it assumes facts not in evidence.  The other 
allegations merely authenticate photographs. 
 

¶ 38 sustained 
in part 

The first two sentences constitute improper and unfounded expert 
opinions.  The last sentence merely authenticates a photograph. 
 

¶ 39 sustained The declarant does not demonstrate personal knowledge of the 
removal of soil.  The declarant’s allegation that the soil was 
“contaminated” is an improper and unfounded expert opinion. 
 

¶¶ 40-41 sustained These allegations are based on inadmissible hearsay, and constitute 
improper and unfounded expert opinions. 
 

¶ 44 overruled The declarant can competently testify concerning whether water 
was flowing in the subject creek bed. 
 

¶ 46 sustained 
in part 

The objection is sustained as to the last sentence, which is an 
improper/unfounded expert opinion (“The white flecks appeared to 
be dissolved pieces of toilet paper”).  The objection is otherwise 
overruled. 
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¶ 47 overruled The declarant is testifying to his personal observations. 
 

¶ 48 overruled The declarant can testify as to when he received a telephone call 
from the District. 
 

¶ 49 sustained 
in part 

The objection is sustained as to the first sentence, which is an 
improper/unfounded expert opinion.  The objection is overruled as 
to the second sentence. 
 

¶ 50 overruled The declarant is competent to testify that he collected water 
samples and sent them to plaintiffs’ expert. 
 

¶ 51 overruled The allegations are relevant, and “prejudicial” is not a valid 
objection. 
 

¶ 53 sustained These allegations are frankly speculative, and constitute improper 
and unfounded expert opinions. 
 

¶ 54 overruled Steve Sauter’s statements are admissions of a party opponent, and 
so are not inadmissible hearsay. 
 

¶ 55 overruled The District’s refusal to take samples is not hearsay. 
 

 
The Declaration of Jane Kappel 

 
 The Court rules as follows on plaintiffs’ objections to the Declaration of Jane Kappel:  

¶ 2 sustained The declarant is not testifying as an expert, and therefore her 
educational background is not relevant. 
 

¶ 3 sustained 
in part 

The declarant does not show a foundation for her conclusion that 
the residence became “uninhabitable.” 
 

¶ 4 sustained 
In part 

The objection is sustained as to the declarant’s placement of 
improvements within the District’s 1975 easement.  The objection 
is otherwise overruled; the declarant may testify more generally 
concerning the placement of improvements within her back yard. 
 

¶ 5 sustained Sustained on all grounds stated. 
 

¶ 6 overruled The declarant may testify as to the placement of the manhole and 
the drying up of the creek bed. 
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¶ 7 sustained 
in part 

The objection is sustained as to the language from “giving 
permission” through the end of the paragraph.  These are improper 
legal conclusions. 
 

¶ 8 sustained 
In part 

The objection is sustained as to the language from “located within” 
through the end of the paragraph.  The declarant has not 
established a basis for alleging that the OPD was within the 
District’s easement, and the allegations are also ambiguous as to 
which easement the declarant is referring to: the permanent 
easement or the temporary construction easement.  The 
declaration’s statement of the District’s ownership is an improper 
legal conclusion.  The declarant’s reference to “the problems” 
is unintelligible; no problems are identified here. The reference to 
“the CCCSD portion of the lateral” is also unintelligible; no specific 
“portion” is identified.  The reference to workers notifying the 
District is also unintelligible; no topic of notification is identified. 
 

¶ 9 sustained This allegation is unintelligible; no context is provided.  Also, the 
declarant has not established a basis for personal knowledge of the 
District’s design choices. 
 

¶ 10 overruled These allegations are relevant to the District’s maintenance of the 
manhole in plaintiffs’ back yard. 
 

¶ 11 overruled The functioning of plaintiffs’ drains is relevant, and “prejudicial” is 
not a valid objection. 
 

¶ 12 sustained 
In part 

The objection is sustained as to the second two sentences, on the 
ground that they are both inadmissible hearsay and irrelevant.  The 
objection is otherwise overruled. 
 

¶¶ 18-19 overruled The functioning of plaintiffs’ drains is relevant, and “prejudicial” is 
not a valid objection.  The hearsay in paragraph 19 is not offered 
for the truth of the matter asserted, but only as narrative 
background. 
 

¶¶ 21-22 overruled This is just narrative background. 
 

¶ 27 overruled The Court interprets this allegation as a statement of the 
declarant’s personal observations. 
 

¶ 28 overruled Flooding in the subject residence is relevant, and “prejudicial” is not 
a valid objection. 
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¶ 29 overruled Mr. Covington’s warning concerning the water in the hallway is the 
authorized admission of a party opponent, and so is not 
inadmissible hearsay. 
 

¶ 30 overruled Stating that Mr. Covington “appeared scared” is a proper lay 
opinion.  Mr. Covington’s statement that he had “an emergency 
crew working in your neighborhood” is an authorized admission of 
a party opponent.  The last sentence is merely narrative. 
 

¶ 31 overruled The sequence of events is relevant, and “prejudicial” is not a valid 
objection. 
 

¶ 33 sustained This is inadmissible hearsay. 
 

¶ 34 sustained Sustained on all grounds stated. 
 

¶ 35 sustained 
In part 

The objection is sustained as to the declarant’s allegation that the 
water in the subject residence was “sewage.”  The objection is 
otherwise overruled; these are the declarant’s personal 
observations. 
 

¶ 36 sustained 
In part 

The objection is sustained as to the declarant’s allegation that the 
water in the subject residence was “blackwater.”  The objection is 
otherwise overruled; these are the declarant’s personal 
observations. 
 

¶ 37 overruled The declarant can testify as to what the District’s employees did not 
ask or did not offer. 
 

¶ 38 overruled The declarant can testify that she observed someone taking 
photographs, and that the water in the subject residence had 
receded. 
 

¶ 39 overruled The first two sentences are the declarant’s observations.  The 
second two sentences are the authorized admission of a party 
opponent, and so is not inadmissible hearsay. 
 

¶ 40 sustained 
in part 

The objection is sustained as a neighboring manhole having the 
designation “M87.”  The objection is otherwise overruled. 
 

¶ 42 sustained Relevance. 
 

¶ 43 overruled The declarant is competent to testify that dehumidifiers were in 
place, and were removing moisture during the stated time period. 
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¶ 44 sustained 
in part 

The objection is sustained as to the third sentence, which begins 
“[h]er statements were contrary …”  These are improper and 
unfounded opinions concerning the cause of the incident.  The 
objection is otherwise overruled; the remaining allegations are 
authorized admissions or personal observations. 
 

¶¶ 45-46 sustained Relevance. 
 

¶ 47 sustained The reference to “covering up evidence” is both inadmissible 
hearsay and an improper/unfounded opinion. 
 

¶ 48 overruled This is competent personal observation. 
 

¶ 49 sustained 
in part 

The objection is sustained as to the characterization of the District’s 
conduct as “suspicious,” which is an improper and argumentative 
opinion.  The objection is otherwise overruled. 
 

¶ 50 overruled The District’s unwillingness to take certain pictures, and to take 
samples, may inferentially indicate an awareness of — and a desire 
to avoid — potential liability. 
 

¶ 51 sustained 
in part 

The objection is sustained as to the declarant’s characterization of 
soil as “contaminated.”  This is an improper/unfounded opinion.  
The objection is otherwise overruled. 
 

¶ 52 sustained This paragraph consists entirely of improper/unfounded opinions or 
inadmissible hearsay: e.g., that the subject residence “had to be 
gutted …” 
 

¶ 55 overruled The previous paragraph indicates that these observations were 
made on October 25, 2021. 
 

¶ 56 overruled This is mere narrative. 
 

¶ 57 sustained Hearsay. 
 

¶ 58 sustained Hearsay and speculation. 
 

¶ 60 sustained Relevance. 
 

¶ 61 overruled This is an authorized admission. 
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¶ 64 sustained These are improper/unfounded opinions. 
 

  

The Declaration of Kevin Searls 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Kevin Searls.  The 
objection to ¶ 2 is overruled; the declarant has adequately alleged a foundation for making these 
allegations.  The objections to ¶ 3 and ¶ 4 are sustained in part; the declarant assumes a fact not in 
evidence — that a “blackwater event” occurred.  Further, the declarant does not define the term 
“blackwater.”  The objections to the second sentence of ¶ 4, and to ¶ 5, are overruled; the declarant 
is simply stating his personal, non-expert observations.  The objections to ¶¶ 6-8 are sustained; the 
declarant does not define the term “blackwater,” and does not adequately explain the basis for his 
opinions.  Further, paragraph 8 is based in part on double-hearsay – what plaintiffs told the declarant 
that an unidentified “remediation company” told them.  The objection to ¶ 9 is sustained; the 
declarant does not define the terms “blackwater” and “large black mold.”  Further, the declarant does 
not explain the significance of these observations.  The objection to ¶ 10 is sustained; the declarant 
does not define the term “blackwater.”  Further, the declarant does not explain the significance of 
these observations.  The objection to ¶ 11 is sustained; the declarant does not define the term 
“blackwater.”  Further, the declarant does not show that he is qualified to offer this opinion, and does 
not adequately explain the basis of the opinion. 
 

The Declaration of Paula Vance 
 

The Court rules as follows on plaintiffs’ objections to the Declaration of Paula Vance.  
The Court notes at the outset that it is sustaining a general objection to much of the declaration’s 
allegations: the adequacy of remediation measures taken by third parties, and the declarant’s 
recommendations for further remediation measures, are not relevant to the present motion.  
Specific rulings are as follows: 
 

¶¶ 7-9 overruled The declarant can testify concerning samples she received, 
personally collected, or tested. 
 

¶ 10 overruled This is mere narration. 
 

¶¶ 11-12 sustained These allegations are thoroughly improper on the multiple grounds 
stated.  The paragraphs are rife with unfounded assumptions and 
improper opinions. 
 

¶¶ 13-14 overruled The declaration has the expertise necessary to explain these 
background matters. 
 

¶ 15 sustained The objection is sustained on all grounds stated. 
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¶ 17 sustained The allegation that certain areas were “still” wet assumes a fact not 
in evidence; that those areas had not become dry and then been 
wetted again from other causes.  There is no foundation for the 
characterization of water as “sewer water.” 
 

¶ 18 sustained Improper/unfounded opinions. 
 

¶¶ 19-23 sustained Hearsay and improper/unfounded opinions. 
 

¶ 24 sustained 
in part 

The objection is overruled as to the allegations that the declarant 
took a sample, and that the bacteria count in the sample “was 
consistent with sewage.”  The objection is otherwise sustained.  
The declaration does not explain the meaning or significance of the 
term “high water activity organisms.” 
 

¶ 25 sustained An expert witness cannot recite case-specific hearsay. 
 

¶ 26 sustained 
in part 

The declarant can testify to her personal observations.  However, 
the opinion that no area was “properly remediated” is both 
irrelevant and an improper/unfounded opinion. 
 

¶¶ 27-28 sustained An expert witness cannot recite case-specific hearsay. 
 

¶¶ 29-30 Sustained The declarant does not define a “catastrophic” flooding event, and 
in any event, the relevance of these allegations is obscure. 
 

¶¶ 31-32 sustained Sustained on all grounds stated.  Further, the word “still” in 
paragraph 31 reflects an argumentative and unfounded 
assumption. 
 

¶ 33 sustained Hearsay. 
 

¶ 34 sustained Speculation and improper/unfounded opinion. 
 

¶¶ 35-36 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 37 sustained Hearsay. 
 

¶¶ 38-39 sustained Sustained on all grounds stated.  Further, it is not clear to the Court 
what point the declarant is trying to make. 
  

¶ 40 sustained Relevance.  The declarant’s recommendations concerning 
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remediation are not relevant to the present motion. 
 

¶¶ 41-43 sustained Hearsay. 
 

¶ 44 sustained Sustained on all grounds stated. 
 

¶¶ 45-46 sustained Improper/unfounded expert opinion.  The declarant does not 
explain her opinion that any water which is not perfectly clear must 
be contaminated water.  Presumably, the water in a pot after 
cooking pasta is not “Category 2 Grey Water,” even if it is not 
perfectly clear.  Similarly, the declarant’s opinion that any odor in 
water “is a sign of chemical or microbial contamination” is patently 
absurd; chamomile tea has an odor, and is perfectly harmless. 
 

¶ 47-48 sustained Improper/unfounded expert opinions.   
 

¶¶ 49-52 sustained Hearsay, lack of foundation. 
 

¶ 53 sustained Sustained on all grounds stated. 
 

¶ 54 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 55 sustained Hearsay. 
 

¶¶ 56-57 sustained Hearsay, lack of foundation. 
 

¶ 58 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 59 overruled The declarant is competent to allege that test results on a sample 
she personally collected were “suggestive of sewage.” 
 

¶¶ 60-62 overruled Overruled.  These are competent expert opinions. 
 

¶ 63 sustained Relevance.  The declarant does not state that these bacteria were 
evidence of sewage. 
 

¶ 64 overruled This is a competent expert opinion. 
 

¶¶ 66-69 overruled These are competent expert opinions. 
 

¶¶ 70-71 sustained This is an expert opinion beyond the declarant’s area of expertise.  
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Further, the declarant does not explain the basis of the opinion. 
 

¶ 72-75 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 76 overruled This is a competent expert opinion. 
 

¶ 77 sustained Relevance. 
 

¶¶ 78-80 overruled These are competent expert opinions. 
 

¶ 81 sustained The declarant’s recommendations concerning remediation are not 
relevant to the present motion. 
 

¶ 82 sustained Relevance.  The declarant does not explain the relevance of this 
opinion. 
 

¶ 83 sustained This opinion is impermissibly conclusory.  The Court does not 
understand what the declarant means by “control.” 
 

¶ 84 overruled This is a competent expert opinion. 
 

¶ 85 sustained Improper/unfounded expert opinion. 
 

¶ 86 sustained Hearsay. 
 

¶87 sustained Improper/unfounded expert opinion.  The declarant appears to be 
speculating about a medical matter. 
 

¶ 88-90 overruled These are competent expert opinions. 
 

¶ 91 sustained Relevance.  The declarant does not explain the significance of these 
allegations. 
 

¶¶ 92-94 overruled These are competent expert opinions. 
 

 



 

 

 

 
 
  


